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TO THE HONORABLE JUDGES OF 
THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND PTPPTTtt 


Purauant to Rules 35 and 40 of the Federal Rules of 
Appellate Procedure appellee-intervenor Town of New Castle peti- 
tions for rehearing and suggesta the appropriatenesa of a re- 
hearing in banc of the Courfs divided deciaion of June 2, 1975 , 


on the # grounda that the deciaion containa gueationa of exceptional 


importance concerning the proper legal test for determining the 
threahhold isaue of atanding to sue and the exiatence of a caae 
or controversy within the meaning of Article III of the Conatitution 
that the deciaion in interpreting the meaning of "injury in fact" 
conflicta with prior decisions of thia Court and the United Statea 


Supreme Court, and waa decided prior to the recent deciaion of the 
United Statea Supreme Court in Warth v. Seldin , 43 USLW 4906 
(June 25, 1975), affirming the deciaion of thia Court, 495 F.2d 
1187 (2d Cir. 1974), which reiterated the injury in fact prere- 
quiaite for atanding. Therefore, rehearing in banc ia neceaaary 

ln ° rder t0 assure a uniform atanding doctrine in the deciaiona 
of thia Court in conformity with binding deciaiona of the United 
States Supreme Court. 


In support of this application, appellee-intervenor 
respectfully alleges the following: 

1. Appellante at bar by written atipulation, a copy of 
which is annexed, stipulated: 









(a) none had sought housing in the Town of New 

Castle; 

(b) the poli.ical units or subdi’ isions in which 
appellants reside had not applied for and were not deprived of 
the federal funds granted to the Town of New Castle and the Sewer 
District; 

(c) appellants have no information to believe 
that the Town of New Castle will follow a policy of refusing to 
admit non-residents to the park to be created with federal funds 
for any reason, including race, creed, color, or income. 

(d) appellants do not claim that persons residing 
in the Sewer District will be denied use and benefit of the sewer 
system to be constructed with federal funds on the basis of race, 
creed, color, or income. 

(e) appellants do not claim that the swamp area to 
be used for the proposed park at any time has been utilized for 
low and moderate income multi-family housing. 

2. Judge Oakes' opinion, in which Judge Gurfein con- 
curred in part and dissented in part, by holding that plaintiffs 
have standing "purely and simply because one important method 
of enforcement of the congressional policy set forth in Title 
VIII is by the agencies' administration of grants related either 
to housing or urban development" has read out of the requirement 










for standing the necessity that there be "injury in fact". (Slip 
Op. 3899). Indeed, Judge Oakes expressly acknowledged that 
appellants lack "a sufficiënt connection with the community to or 
for the benefit of which the grants are made. (Slip Op. 3899). 

In ignoring injury in fact as a prerequisite of standing, the 
decision conflicts with the opinions of the Supreme Court in 
Un ited States v. Richardson , 418 U.S. 168 (1974); Schlesinger v. 
Reservists To Sto p the War , 418 U.S. 208 (1974); O’Shea v. 
Littleton , 414 U.S. 488 (1974); Siërra Club v. Morton , 405 U.S. 

727 (1972); Laird v. Tatum , 408 U.S. 1 (1972); Association 
——■-Data Processing Service v. Camp , 397 U.S. 150 (1970); and 
also conflicts with the prior decision of this Court and the 
Supreme Court in Warth v. Seldin , supra . 

3. Judge Oakes' error lies in the fact that he believed 
the exxstence of a statute or constitutional provision under which 
an implied right of action could be found to exist removes the 
need for a plamtiff to demonstrate injury in fact (Slip Op. 3899) 

But as Mr. Justice Powell recently reiterated in Warth v. Seldin , 
supra ; 

The actual or threatened injury 
required by Art. III may exist 
solely by virtue of 'statutes 
creating legal rights, the inva- 
sion of which creates standing...' 

***Moreover, Congress may grant an 
express right of action to persons 
who otherwise would be barred by 
Prudential standing rules. Of 
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course, Art. III's requirement 
remains: the plaintiff still 

must alleg^ a distinct and pal- 
pable injury to himself, even if 
it is an injury shared by a large 
class of other possible litigants." 
43 USLW at 4909. 

Accord: O'Shea v. Littleton , supra at 494. 


4. The established and proper test for determining 

whether a plaintiff has standing is two-pronged. The plaintiff 

must be "arguably within the zone of interest" of the statute or 

constitutional provisioh upon' which he bases his claim and must 

suffer "injury in fact". Association of Data Processing Service 

Organizations v. Camp. , 397 U.S. 150, 153 (1970); see decision of 

Judge Pollack below (100a-101a*). Injury in fact has been inter- 

preted to mean more than simply an injury to some area in which 

the plaintiff takes an abstract interest but instead requires a 

personal injury. In response to the suggestion that injury in 

fact is not limited to economie injury, the Supreme Court in 

Siërra Club v. Morton , supra at 738, stated: 

"But broadening the categories of 
injury that may be alleged in 
support of standing is different 
from abandoning the requirement 
that the party seeking review 
must himself have suffered an 
injury (Emphasis added.) 

Accord: O'Shea v. Littleton , supra at 493; Schlesinger v. 
Reservists to Stop the War , supra . 


*References are to pages of Joint Appendix. 
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5. Judge Oakes' decision reflects certain social and 

political judgments. Whether one agrees or disagrees with such 

judgments is vnimportant. What is clear is that the judicial 

branch is not empowered to sit as an overseer of the coordinate 

legislative and executive branches. It is only where a party 

has been injured by the specific challenged action or inaction 

that judicial intervention is justified. As Mr. Justice Powell, 

concurring in United States v. Richardson , supra, stated: 

"Unrestrained standing in federal 
taxpayer or Citizen suits would 
create a remarkably illogical 
system of judicial supervision 
of the coordinate branches of 
the Federal Government." 

See also Laird v. Taturn, 408 U.S. 1, 15 (1972). 


We urge this Court to heed the admonition of Judge 

Moore in his dissenting opinion. Judge Moore stated: 

"But a far more dangerous result 
would be the establishment of a 
principle that the judgment and 
discretion exercised by the 
executive and legislative branches 
of government can be examined and 
questioned (or even overturned) by 
any Citizen, aided by the judiciary, 
to determine whether the decision 
(such as HUD's and BOR's here) was 
to their liking." (Slip Op. 3909). 


6. The authorities relied on by Judge Oakes do not 
support his underlying premise that Congress by enactment of Title 
VI of the 1964 Civil Rights Act, 42 U.S.C. S2000d, and Title VIII 
of the 1968 Civil Rights Act, 42 U.S.C. §3601, granted an implied 



right of action to persons who had sustained no injury in fact. 
Tyaf ficante v. Metropolitan Life Insurance Co. , 409 U.S. 205 
(1972) is not authority for this proposition. Indeed, in 
Trafficante the Court specifically found that "[i]ndividual 
injury or injury in fact to petitioners, the ingrediënt found 
missing in Siërra Club v. Morton is alleged here" and that "the 
alleged injury to existing tenants by exclusion of minority 
persons...is the loss of important benefits from interracial 
associations." Id^ at 209-10. Similarly, in Linda R.S. v. 

Richard D., 410 U.S. 614, 617 n.3, the Court observed that although 
Congress may create legal interests "(o)ne who has no interest of 
his own at stake always lacks standing." (citing, K. Davis, 
Administrative Law 428-29 (3d ed. 1972)). See 0'Shea v. Littleton, 
su P ra at 493-94; Baker v. Carr , 369 U.S. 186 (1962). 

7. Judge Oakes incorrectly sought to analogize the 
case at bar to United States v. SCRAP , 412 U.S. 669 (1973). 

After reviewing the fact that the injury in SCRAP resulted from 
an emission of a statutory duty which the agency was required to 
perform under NEPA, 42 U.S.C. §4332 (2) (C)), Judge Oakes wrote "As 
in SCRAP we have plaintiffs injured in fact by administrative 
inaction." (Slip Op. 3898) What Judge Oakes overlooked, however, 
is that the Court there specifically reaffirmed the principle 
that injury from administrative inaction was not in itself insuffi¬ 
ciënt to establish injury in fact. Instead, the Supreme Court in 
SCRAP noted that plaintiffs' complaint contained allegations of 
injury, and could not "say on these pleadings" that injury in 
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fact could not be proven. By contrast, at bar appellants ex- 
pressly disclaim by written stipulation any specific, direct and 
personal injury stemming from the challenged grants. 


8. Finally, Judge Oakes' attempts to distinguish 
recent Supreme Court cases such as O'Shea v. Littleton, 414 
U.S. 488 (1974); United States v. Richardson . 418 U.S. 166 (1974) 
and Schlesinger v. Reservists to Stop the ff ar, 418 U.S. 208 (1974), 
as containing an underlying, if not articulated, minor premise 
that Congress cannot enact a statute conferring standing to bring 
a constitutional challenge." (Slip Op. 12). In O'Shea v. Littleton 
an action was brought under provisions of the Constitution and 
under the Civil Rights Act to enjoin discriminatory practices of 

the town authorities. The Court in finding lack of standing 
held: 

Plaintiffs in the federal court 
'must allege some threatened or 
actual injury resulting from the 
putatively illegal action before 
a federal court may assume 
jurisdiction...There must be a 
personal stake in the outcome 
such as to 'assume that concrete 
adverseness which sharpens the 
presentation of issues upon which 
the court so largely depends for 
illumination of difficult consti¬ 
tutional questions...nor is the 
principle different where 
statutory issues are raised." 

Id. 493-94. 

The inarticuiated minor premise which Judge Oakes perceives is 
simply not there. Rather, O'Shea is a clear holding that juris¬ 
diction under Art. III depends on the existence of a personal 
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injury. That is also the teaching of United States v. 
Richardson and Schlesinger v. Reservists to Stop the War . 

This principle was recently confirmed still again by the 
Supreme Court. Warth v. Seldin , 43 USLW at 4909, 4910. 

9. Moreover, there is simply no demonstrable 
causation between the undesirable conditions Judge Oakes 
perceives in the nation's ghettoized housing patterns (Slip 
Op. 3898) and the challenged grants to the Town of New 
Castle, which admittedly are non-discriminatory and not 
diverted from appellants' communities. Appellants do not 
and cannot complain they will be barred from use of the 
proposed park facilities. Similarly, the sewer system will 
be aVi .lable to all residents of the Sewer District irrespec- 
tive of race, creed, color or income. There is no actionable 
causal relationship between the federal grants and the 

town's zoning practices on the one hand, and the "injury" 
Judge Oakes claims has been sustained by appellants. See 
Warth v. Seldin , 43 USLW at 4910. 

10. The complete lack of causal connection between 
appellants and the grants they challenge on the basis of the 
town's zoning and land use practices is further evidenced by 
the fact that issuance of an injunction restraining payment 
of the funds to the town will not benefit appellants. 
Depriving the town of a new sewer system and nature study 
park will not end the ghetto living conditions appellants 
complain of and will not result in low income housing being 
constructed in the town. As Judge Hays wrote in Warth: 
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"The essence of [appellants] complaint 
is that the zoning practices of the 
appellees are unfair. However, true 
that charge mav ue, absent a showing 
that appellant i themselves have suf- 
fered from these practices they lack 
standing to chalienge them. Their 
dispute with appellees effects primarily 
a political disgruntlement. They indi- 
cate no benefit which a judgment favor- 
able to them would produce. 

* * * * 

They request equitable relief in 
the form of a declaration that the 
Penfield zoning ordin.vnce is uncon- 
stitutional, an injunction agaim t 
enforcing it, and an injunction 
requiring enactment of a new oröi- 
nance. Granting this relief would 
not clear roadblocks to currentlv 
planned housing whi ch appellants hope 

to occupy, It would not benefit - 

appellants in any way in the foresee able 
future. ™(Emphasis supplied.) 4^5 F.2d 
at 1192-93. 

In affirming the Second Circuit, the Supreme Court agreed. Justice 

Powell wrote: 

"Indeed, petitioners' descriptions of 
their individual financial situations 
and housing needs suggest precisely 
the contrary — that their inability 
to reside in Penfield is the conse¬ 
quente of the economics of the area 
housing market, rather than respond- 
ents' assertedly illegal acts." 

43 USLW at 4910. 


At bar, the causal relationship between appellants and the 
challenged grants is even more remote than the insufficiënt 
relationship in Warth . Here appellants stipulate they did not 
seek housing in the town nor do they claim the communities in 

which they presently reside sought or were deprived of the federal 
funds granted the town. 






11. Although Judge Gurfein concurred in part and thus 

joined Judge Oakes in concluding that appellants had standing 

to challenge the administrative procedures of the federal appel- 

lees, it is clear that he had reservations about appellants' 

palpable lack of injury in fact when viewed against their demand 

for an injunction restraining federal grants to the Town of New 

Castle. Judge Gurfein held: 

"I would not hold that the plaintiffs 
necessarily have standing to seek 
injunctive relief against the Secretary 
of HUD and his assistants to restrain 
the grant of federal funds, for that 
involves the preliminary question of 
whether a determii.ation by HUD to grant 
funds to New Castle is subject to 
judicial review and, if so, at whose 
instance, a matter we need not decide 
if we simply reverse the summary 
judgment.***In my view, a person may be 
an 'aggrieved person' within the 
meaning of the Administrative Procedure 
Act. 5 U.S.C. §702, to remedy admini¬ 
strative inaction without necessarily 
having standing for other relief. He 
may be aggrieved by HUD's failure to 
perform its statutory duty of inquiry, 
which is for his class benefit. He may 
not have been injured in fact suffi- 
ciently to coerce the executive agency 
to withhold funds." (Slip Op. 3917, 3919-20). 

Given the stipulated facts, it cannot be said that appellants 

were persons, to quote section 702, "suffering legal wrong because 

of agency action, or adversely toffected or aggrieved by agency 

action***". Indeed, the applicable Standard under section 702 is 

"injury in fact". E.g., Siërra Club v. Morton , 405 U.S. 727, 738 

(1972). 
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12. An examination of Judge Gurfein's concurring and 

dissenting opinion exposes the problem of the position taken by 

the majority of the panel. Under Judge Gurfein's view, a federal 

court would have jurisdiction.to oversee an agency's activities, 

but not possess jurisdiction to enjoin conduct found to violate 

the statutory mandate. The effect of this approach, we submit, 

is to sanction advisory opinions, a concept alien to our system 

of government. See Muskrat v. United States , 219 U.S. 346 (1911). 

As the Supreme Court in Siërra Club v. Morton stated: 

"Congress may not confer jurisdiction 
on Art. III federal courts to render 
advisory opinions...because suits of 
this character are inconsistent with 
the judicial function under Art. II." 

Id. 732, n.3. 

13. Should the position taken by Judge Oakes and Judge 
Gurfein with respect to the federal appellees be adopted, on 
reargument this Court is urged to take the step Judge Gurfein 
recognized was proper, but refused to take — that is, to hold 
explicitly that the appellants do not have standing to obtain an 
injunction restraining the grants to Town of New Castle. 

The record pertinent case authorities fully support such 
determination. The record before this Court is sufficiënt 
for a determination of this question, and such decision 
would substantially expedite any further proceedings in this 
District Court in the interest of judicial economy. 

14 A finding at bar that appellants lack stand¬ 
ing will not result in the establishment of a rule to be broadly 


\ 
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applied in other factual contexts, and such determination should 
not be avoided in the fear of closing the doors of the federal 
courts to other plaintiffs who meet the injury in fact require- 
ment. The stipulated facts of non-injury and non-discrimination 
sharply distinguish the instant case from others that have come, 
and presumably will continue to come, before the Courts in 
housing discrimination matters. In addition, a newly enacted 
statute has eliminated the prior HUD categorical grants of the 
type present at bar, and replaced them with a system of block 
grants, including detailed procedures for the award of such 
grants. 42 U.S.C. 5301, et seq. Accordingly, whatever changes in 
procedure appellants seek to impose upon the federal appellees 
with respect to the HUD grant at bar may be considered moot 
insofar as future grant applications are concerned. 

15. It is clear that the standing issue in this case 
is one of major importance today. Numerous lawsuits are brought 
before this Court concerning state and federal agency actions 
which affect millions of individuals. It is therefore essential 
to have clear and cogent rules as to the threshhold requiroment 
of standing to bring a lawsuit. The conflict between the decision 
at bar and numerous Supreme Court cases is bound to lead to confu- 
si°n among litigants before this Court and to unnecessary liti- 
gation to determine the full extent of the rule set out in Judge 
Oakes' decision of June 2, 1975. Rehearing in banc by this Court 
is both necessary and appropriate. 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


■X 


RACHEL EVANS, et al., 

Plaintiffs, 


-against- 

JAMES T. LYNN, Secretary, 
Department of Housing and 
Urban Development, et al.. 


STIPULATION 


Defendants. 


73 Civ. 3475 (MP) 


-and- 

TOWN OF NEW CASTLE and KING 
GREELEY SEWER DISTRICT, 

Defendants-Intervenors. 


x 


WHEREAS, on the 25th day of March 1974, pursuant to 
notice, defendants-intervenors took the oral deposition of 
plaintiff Rachel Evans, and 

WHEREAS, based upon the facts elicited at the deposition 
of said Rachel Evans the undersigned parties, at the suggestion 
of the Court and in the interest of expediting a determination 
of the pending motions are desirous of obviating the necessity 
of taking oral depositions of the remaining named plaintiffs by 
entering into a stipulation with respect to the facts that such 
plaintiffs would testify to at such depositions, 

IT IS HEREBY STIPULATED AND AGREED that the facts herein- 
below rccited shall be deemed established and made part of the 





16. We respectfully submit that Judge Moore in his 
dissenting opinion was correct in concluding that Judge Oakes' 
decision, in part concurred in by Judge Gurfein, is in conflict 
with the Supreme Court's decisions in Siërra Club , O'Shea , 
Richardson and Schlesinger , all of which support the District 
Court's denial of a preliminary injunction and dismie-al of the 
complaint. (Slip Op. 3917). The decision also cannot be recon- 
ciled with this Court's decision in Warth v. Seldin, supra , which 
has been affirmed by the Supreme Court. 


WHEREFORE, appellee's request that this petition for 
rehearing be granted and suggest that this Court grant rehearing 
in banc. 


Dated: New York, New York 

June 30, 1975 

ARTHUR M. HANDLER 
GOLENBOCK AND BARELL 
Attorneys for Appellee-Intervenor 
Town of New Castle 
645 Fifth Avenue 
New York, New York 10022 
(212) 935-9800 
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the record with the same force and effect as if such facts were 
sworn and testified to by each of the named plaintiffs in oral 
depositions in this action and this stipulation may be used by 
the parties in this action in the same fashion and to the same 
extent as oral depositions of plaintiffs as provided in Rule 32 
(a)(2) of the Federal Rules of Civil Procedure: 

1. Each and every plaintiff in this action, if 
asked at deposition whether he has looked for housing for himself 
or his family in the Town of New Castle would answer, "No". 

2. Each and every plaintiff in this action, if 

asked at deposition whether he or any political unit or subdivision 
in which he resides applied for or was deprived of those federal 
funds which were granted to the Town of New Castle and to the 
King Greeley Sever District would answer, "No". 

3. Plaintiffs have no information to believe that 

* 

the Town of New Castle will follow a policy of refusing to admit 
any non-residents of New Castle to the proposed park to be created 
with federal funds for any reason, including race, creed, color, 
or income. 

4. Plaintiffs do not claim that any persons currently 
residing in, or persons who may in the future reside in King 
Greeley Sewer District, will be denied the use and benefit of the 
sever System to be constructed with federal funds on the basis 

of race, creed, color or income. 


5. Plaintiffs do not claim that the present 

swamp area to be used for the proposed park at any time has been 

utilized for low and moderate income raulti-family housing. 

Dated: New York, New York 
April 5, 1974. 


LOIS THOMPSON, ESQ. 
RICHARD BELLMAN, ESQ. 
Attorne^fca for Plainti£fs 



GOLENBOCK AND BARELL 
Attprneys\for Defendants- 
tntei -' 






UNITED STATES COURT OF APPEALS 

Fok the Second Circuit 


No. 157—September Term, 1974. 

(Argued October 21, 1974 Decided June 2, 1975.) 

Docket No. 74-1793 

Rachel Evans, et al., 

Appellants, 

v. 


James T. Lynn, et al., 

v. 


Appellees, 


The Town of New Castle, 

Appellee-Ivtervenor. 


B e f o r e : 

Moore, Oakes and Gurfein, 

Circuit Judgcs. 


Appeal from order of United States District Court for 
the Southern District of New York, Milton Pollaek, Judfje, 
dismissing for lack of standing appellants’ complaint alleg- 
ing violation of the 1964 and 1968 Civil Rights Acts, 42 
U.S.C. §$ 2000d, 3601. Held, appellants are within the 
zone of interests protected by the Acts and are suflicientlv 
injured in fact to huve standing. 

Judgment reversed, cause remanded. 
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J. Jensex (Hichcrd F. Bellman, 

Lois D. Thompson, Suburban Action Insti- 

%Ll mUn - N Y " " f ^ 

V. Pamela Davis, Assistent United States At- 
orney (Paul J. Curran, United States 
Attorney for tl.e Southern District of New 

St A e .? n J ‘ ° lassman ’ As 8'9tant United 

AppTlut 7 ' ° f C0UnSe,) ’ f ° r Federal 

A Tr M 'i^ DLI 8 (Andrea Hyde ’ Golenbock 
& Barell, New Ifork, N.Y., of counsel), for 

Appellee Town of New Castle. 

“* { (Harry A. Got.lieb, Wiker, 

Oottl«b Taylor & How.rd, New York, 
N.Y., of counsel), for Appelleer Dooolos 
Carroll, Dtrector of Tri-State Regical 
rlanning Comtntssion, and Tri-State Re- 
gwnal Planning Commission. 

Oakes, Circuit Judge: 

of ?eL7::L'z°'z vz « a,,enge against 

VI of the CivU a Bi;;^t ; 2 Tsc m ;^ f , Tm '; 

o,,b; 

™!Znl ssfv»*—.«uiê: 

1 vin reqmres similar effectua- 

1 42 U.8.C. J2000d. 

No pereon in the United .k.u 

or OAtional ort*., e.ciuded , r „ B ^J 
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tion of its fair housing policies, 42 U.S.C. §§ 3601, 3608(c), 
(d) (5).* The federal agencies are the Department of 


the benefit* of, or be aubjeeted to diacrimination nader any pro 
gram or actirity reeeiving Veder ai flnnneial aasiatanee. 

42 U.8.C. $ 2000d 1. 

Eaeh Federal department and ageney whieh ia empowered to ex 
tend Federal fiaaneial asaiatance to any program or actirity, by 
way of grant, loan, or contract other than a contract of imurance 
or guaranty, ia authoriaed and direeted to effectuate the proviaions 
of aection 2000d of thia title with reapect to aueh program or 
actirity by iaauing rnlea, regulations, or ordera of general applica 
bility whicb «hall be consistent with aehierement of tbe objeetives 
of the etatute authorixing the flnaneial asaiatance in eonneetion with 
whieh the artion la taken. No aueh rnie, regulation, or order «hall 
beeome effectire unleaa and until approred by the Preaident. Com 
plianee with any requirement adopted purauant to thia aection may 
be effected (1) by the tennination of or refuaal to grant or to 
continue aeaiatanee under aueh program or actirity to any recipiënt 
aa to whom there baa been an expreaa finding on the record, after 
opportunity for hearing, of a failure to eomply with aueh require 
ment, but aueh termination or refuaal ahall be limited to the par 
tieular politieel entity, or part thereof, or other recipiënt aa to 
whom aueh a finding haa been made and, ahall be limited in its 
effeet to tbe partieular program, or part thereof. in whieh aueh 
noneomplianee haa been so found, or (2) by any other meana au¬ 
thoriaed by law: Providrd, Xmcever, That no aueh ectlon ahall be 
taken until the department or ageney eoncerned baa adriaed the 
appropriate peraon or peraona of the failure to eomply with the 
requirement and haa determined that complianre cannot be aecured 
by roluntary meana. In the easc of any aetion terminating, or 
refuaing to grant or eontinue, aasiatanee beeauae of failure tn 
eomply with a requirement impoeed purauant to thia aection. the 
bead of the Federal department or ageney ahall file with the eom 
mittees of tbe Houae and Senate haring leglslatiee jurisdietion 
orer the program or actirity inrolred a full written report of the 
eireumstaneea and the grounda for aueh aetion. No aueh aetion ahall 
beeome effectire until thirty daya ha<e elapaed after the filing of 
aueh report. 

t 42 U.8.C. f 8401. 

It la the poliey of the United States to proride. within eonstitu- 
tional limitations, for fair bonaing throughout the United 8tatea. 
42 U.8.C. i 3408. 

(e) AU executie* department* and ageades ahall administer their 
program* aad aetiritiee relating to houaiag aad orban derelopment 
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Housing and Urban Development (HUD) and the Bureau 
of Outdoor Recreation of the Department of the Interior 
(BOR), whose respective grants to a munieipal sewer dis¬ 
trict within the Town of New Castle, Westchester County, 
New York, for construction of a sanitary sewer, and to 
the Town itself for acquisition of “Turner Swamp” tor 
recreational purposes* are challenged here a 9 beine made 
to a town that allegedly maintains a racially and eco- 
nomically discriminatory housing and community develop¬ 
ment program. Suit has also been brought agninst the 
regional planning agency, Tri-State Regional Planning 
Commi8sion (Tri-State), which is the designated elearing- 
house which reviews and coordinates applications for fed- 
eral grants-in-aid in certain counties of New York and 
New Jersey and certain planning regions of Connecticut, 
42 U.S.C. $3334(a)(l), and which declined to review the 
grants in question on the grounds that they lacked regional 
significance. 

Appellants assert that they are minority residents of 
Westchester County who reside in racially concentrated 
areas of the county and are constrained to do so because 
the failure of the federal agencies to perform their affirma- 
tive duties permits the maintenance of a growing pattern 
of racial residential segregation both in New Castle and 
elsewhere in the county. Thus, the case is another in the 

in a immer affirmatirely to further the purposes of tbis subchapter 
and aball cooperate with the Secretary to further aueh purposes. 
(d) The 8eeretary of Housing and Urban Derelopment thall— 

(5) administer the programs and aetirlties rel*ting to hous 
ing and urban derelopment in a menner affirmatirely to fur¬ 
ther the polieies of thia subchapter. 

8 The graat of matching funds for tha sewer was made under the 
Community Faeilities and Adranee Land Aequisition Act, 42 U.8.C. 
f3102, and the prent for the aequisition of Turner Swamp was made 
pnrsuant to the Outdoor Beereation Programs Aet, 10 U.S.C. f 460(1). 
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conceutrated low-income neighborhoods.* Second, a matter 
entirely overlooked in Judge Moore’s dissent, the Town of 
New Castlc, to or for whose benefit the challeuged grants 
were made, is, in the words of the district court, “pre- 
dominantly white 198.7 per cent] and a well-to-do enclave," 
90 per cent of which is zoned for single-family, residen- 
tial development on parceis of more than oue acre, with 
a median value of single-family homes in 1970 in excess 
of $50,000; the Town has, not coincidentally, thwarted the 
New York State Urban Development Corporation’s at- 
tempt to construct within its borders a small 100-unit low 
cost housing facility and thus in the words of the court 
below “continues to be resistent to attempts to alter its 
present housing character T Third. the ehallonged federal 


6 Non. of th. appeUnnta Sm been refuari the «.Ie or renUl of houmng 
in New Caitle, ha. any inWreat in land witbm the town or ha. nny 
oonnection with nny plan or propo»al to eon.tr.iet bouaing for them 
within th. town. Appellant Evan. eoocede. that .me. September, 1»73, 
ah. ha. rMidod in • deeent boumag" in a pnblie boiuing development, 
with "Sn." .pac*. (Her eomplaint alleging re.idene. in aobetaadard 
honaing wa. «led Augu«t 8, 1973.) It U not elaimed that th. mwer or 
park projaeU wlll b. oparaUd dtorriminatorüy. 

7 An ia rmoonUd in Haar, «pro, at 360 61, th. Stat. Urlma Dev.lop 
DMit Commimion (UDC) had bou.ing plan. for nin. of Wa.Ube.te- 
County'. 18 town., ineluding New Ca.Uc. 

By going into 9 of We.Whe.ter » 18 town. at once, [th. UDC 
prMideat] hoped to avoid pottin* any on. loeal government on the 
•pot. Ine Wad h. na. found hinualf np «g«in.t a eoalition of private 
cittoeni and private offleiato attaeking th. ageney on the towe. of 
big goT.rnment, local eontrol, and home rule. 

United Town. for Hom. Bol. . . . wa. formed by meeral doren 
rcidenti from thrrn of th. northern We.tehe.ter town. thre. day. 
b«for. th. UDC formally announced it. plan- 

• What w. ar. aayin* to th. UDC," «ay. Stuart Green, of New 
Cartle, th. organiration'. prmident. "to. W. have not been eon 
aulted you do not ham oor coneent. If we want New York City 
to mom Into N.w Caatto, w.11 Uil you." 

Gomraor Roeffeller and Edward J. Logo., pre.id.nt of th. State 
Urban Development Corporation, ham appamntly deeided to defer 
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agencies, in approving the grants in question, did very 
little by way of evaluatiiig the Totvn’s development policies 
or otherwise,' to perform any allegedly affirmative dutiea 
required of thein by Title VI and Title VIII respectively ;* 

the UDC» building plan» in Weateheater County for foor aontlti 
to give the nine town» invoked • ehnnee to come up with molti 
family houaing pinna of their own. (The New York Timet, 8ep 
tember 26, 1072.) 

The ehnirman of United Town» for Home Bule, the gronp that 
ha» led the oppoeition to the atate Urban Development Corporation » 
houaing plan» in Weiteheater County, announced yeaterday that he 
waa reaigning becauae other» in the group'a leaderahip wanted to 
take it off a prevent eourae he chnraeterized aa 'moderate.' 

In aa interview laat July, Chairman O reen», a Hanard edueated 
lawyer, had aaid he feared that raea prejudice rather than the 
pbiloaophy of local home mie might emargo aa the dominant theaae 
in the anti-UDC proteat. "The aainuta I loaa a vota to a redaeck, 
I quit," he aaid tben. 

Aaked whether the eventa he feared had in fact come to paan, he 
aaid, "Yea." (The Xew York Timet, October 10, 1972.) 

The foregoing Time» excerpt» were quoted in Haar, «apra n.4 at 360 61. 

8 The HUD "rating aheet" for the preliminary applieatioa for the aower 
grant here doea carry aome pointa for, t.g., the "Pereont of houeing ia 
project aren that will be aceeaaible on a noadiacriminatory baai» to 
familie» and individuala with low and moderate ineomee." but there 
appeara to be no evaluation of the overall reaidential aegregation policiee 
of the community. It ia a matter of defenae on the inerita, on which 
we exfnaai no opinion, whether the ageneiea in faet performed their 
afflnnative dutiea; for our purpoeea it ia enough if a viable claim of 
nonperformance ia made. 

9 The project approval» bere came after Preaident Nixon a 8,000 word 
poliry atatement ronrerning equal houaing opportunity on June 11, 1971, 
in the eourae of which he deelared that hia adminiatration would 'not 
attempt to impoae federally aaaiated houaing upon any community." 
Set Haar. repro n.4 at 319, 321 22. Cf. N’.T. Timen, Dec 21, 1970, 
at 1, col. 1, reparding Dayton, Ohio: 

The offlcial» [of Dayton], moet of whom are Repoblieana, are 
worvied about bow mueh aupport they will reeeive trom Waahington 
They believe the plan fit» the pbiloaophy expre*aed repeatedly by 
Oeor^e Itomney, Secretary of Houaing and Urban Development, but 
they are diaturbed by Preaident Nixon » newa conference atatement 
laat week that "foreed integration of the auburba ia not in the 
national interent»." 

The Dayton plan, they aay, ia voluatary, not foreed, but oae of 
the factor» that hrought it» acceptanea waa the belief that H.U.D. 
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the approval of each grant iu question was based solely 
on Ü8 internal merits (as to which there is no dispute, that 
is, no claim that either the sewer systoni or recreation area 
will be administered disoriminatorily). 

Assuming these underlying fnots, we first face the ques¬ 
tion whether appellant* are arguably within the zone of 
interests protected by the statutes, that is, whether there 
is a viable claim that affirmative duties are imposed upon 
these federal agencies by Titles VI and VIII which would 
require them to take some action, not taken here, on be- 
half of county residents such as withholding othcrwise 
proper grants. Absent such an arguable claim of affirma¬ 
tive duties owed to appellants, tliey are not within any 
zone of statutory protection. Assocuition of Data Pro¬ 
cessing Service Organizations, Ine. v. Camp, 397 U.S. 
150 (1970). Put another way, we must consider whether 
either of these agencies is alleged to have ‘‘consciously 
and elpressly adopted a general policy [of nonenforce- 
ment] which [is] in effect an abdication of its statutory 
duty.” Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. 
Cir. 1973) (en banc, per curiam) (ordering HEW to 
take affirmative action to end segregation in ten states’ 
public educational institutions receiving federal funds, at 
suit of black “students, citizens and taxpaycrs”). We 
think such a viable claim is clearly made out vinder the 

wonld uit Federal granta in • way that would enrourage open 
eommunitiea. 

"lt politica! preaeure» build up ao that the auburb* can continue 
to Hout low and moderate income houiing and atill get thcir monev 
from Waahington there ia little we can do, - aaid one official. 

Further, the development here illuatratea nhat ia invoked in the 
hooaing eontroeeraj that haa been under wa j in the national go» 
eminent. Plana by the Department of Houaing nnd Urban Derelop 
ment to make a atrong atand for open commuuitiea in the ad- 
miniatration of Federal granti have heen queationed he Attomer 
General John N. Mitchell and the White Houae. 
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express lauguage of Ihe Acts, nn. 1 and 2 supra, the 
legislative liistory and the case law. 

Titlc VI requires e'Tectuntion of $ 2000d by agencies 
empowered to extend Federal financiai assistance to any 
program or activity, by way of grant . . . 42 U.S.C. 

% 2000d-l. Title VIII requires admiuistration of housing 
and urbau development programs and activities in all 
agencies ‘‘affirmatively to further the purposes” of the 
Act, as exprrssed in 42 U.S.C. $3601, n.2 supra." It 


10 Arguably, the faet that the grants are made to a community whieh ia 
near an urban area would not necessarily make them grants relating 
to urbaa development," since in an era of superhighways and jet travel 
erery eommunity ia in u real aense near an urban area. Title VIII, 
42 U.8.C. $ 3808(e), requires only that the agencies "adminixter tbeir 
programs and activities relating to housing and urban dexelopment'■ 
emphaais added) affirmatively to further fair housing. Similarly, 42 
U.S.C. i 3608(d) (3) speciflcally requires HUD ao to adminiater ita 
programs and activities "relating to housing and urban development 

..." Arguably uoither the HUD grant here nor tbe BOR recreation 
grant ia for a program relating to housing or to urban development. 

We are aided here, however, by the interpretation of Title VIII by 
HUD ltself, one wbich is entitled to aubatantial weight Udatl v Tolt 
man, 380 U.8. 1, 16 (1965). HUD has formally stated aa recently as 
Oetober, 1972, thnt the affirmative action requirements do extend to 
grants for sewer installation such aa here involved: 

A aubatantial number of programs are subject to these affirmative 
provivions ineluding thoae relating to urban renewal, model citiea, 
grant» for teuer and water installation, ronds, schools and other 
public facilities relating to urban development. 

U.8. Dep t of Hoging and Urban Development, Histories! OverView— 
Equai Opportunity in Housing, quottd in P H Equsl Opportunity in 
Houaing 5 2301, at 2316 (cmph.sl* added). The HUD rc-.onal admm 
istrator stated in bis depositiën thnt the Water and Sewer Program «as 
subject to Title VIII requirements. Thie explains the rating or selection 
eyetem which, as he said, "did give extra pointe to those commnnities 
with open housing policies." 

The same might not be said of the BOR grant whieh was l'rom tbe 
Und and Water Conaervation Pund, n.3 supra. A grant made under 
that Act would not necesaarily be a "housing" or "urban developn.*nt" 
grant under Title VIII. But BOR itself eonaider. New Castle an urban 
area, hoth as having a population of over f,800 and ae a satellite rom 
munity. And BORe Regional Directer demonstrated the nexue whieh 
appellante urge, in his depoaition that "existing housing patteras and 
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inay be that, as the federal appellces suggest, because 
Title VI is somewhat Limited in remedy, it is not so much 
involved, although this is a question ultimntely on the 
meiits; Title VI contains languagc in its so-called “pin- 
point provision” that limits the power of the agency to 
lerminate funding “to the particular program, or part 
thereof, in which such [discrimination] bas been so found.’’ 
42 U.S.C. § 2000d-l, n.1 supra. See Gautreavx v. Romney, 
4I>7 F.2d 124 (7th Cir. 1972) (HUD could release Model 
Cities funds to city independent of city housing authority’s 
discriminatory site selection and tenant assignment pro¬ 
cedures). See 86 Harv. L. Rev. 427 (1972). 

But the same limitation or “pinpoint provision” does 
not apply to Title VIII. The legislative history of Title 
VIII is indicative of its scope. In introducing the legis- 
lation Senator Mondale referred to the 

sordid story of which all Americans should be asharued 
developed by this country in the immediate post World 
War II era, during which the FIIA, the VA, and 
other Federal agencies encouraged, assisted, and made 
easy the flighi of white people from the central cities 
of white America, leaving behind only the Negroes and 
others unable to take advantage of these liberalized 
extensioiis of credit and credit guaiantees. 

Traditionally the American Government has been 
more than neutral on this issue. The record of the 
U.S. Government in that period is one, at best, of 
covert collaborator in policies which estahlished the 
present outrageous and henrtbreaking racial living pat- 
terns which lie at the core of the tragedy of the Amer- 

deairable houaing pat torna ougbt to be a factor in the plarnin* proces 
in aaaeaaing [reereation] needa and we attempt to encourage cociider 
ation of all eommunity needa and not jui.t to lcave ouraelvea merely 
concerned with rerreation, beeauae it’a important to the fabric of tbia 
ayatem." 

3894 




ican city and the alienation of good people from good 
people because of the utter irrelevancy of color. 


114 Cong. Ree. 2278 (19G8). 

So too Representativo Ccller said: “The purpose or 
‘end’ of the Federnl Fair Housing Act is to remove the 
wallh of discrimination wliich enclose ininority groups in 
ghettos . . . 114 Cong. Ree. 95G3 (1968). 

The cases relating to duties created by Titles VI and 
VIII include Shannon v. HUD, 436 F.2d 809 (3d Cir. 
1970): Brookhaven Housing Coalition v. Kunzig. 341 F. 
Supp. 1026 (E.D.N.Y. 1972); Garrettx. City of Hamtramck, 
333 F. Supp. 16 (E.D. Midi. 1971). See also Otero v. New 
York City Housing Authority, 484 F.2d 1122 (2d Cir. 
1973). The Third Circuit held in Shannon, suyra. that 
HUD could not approve n chnnge in an urban renewal 
plan (from “owner occupied” to “rent supplement” dwell- 
ings) without considering under the affirmative duty re- 
quirements of Titles VI and VIII whether “the need for 
physical rehahilitation or additional ininority housing at 
the site in question clearly outweighs tlie di«advantage 
of incrcasing or perpetuating racial discrimination.” 436 
F.2d at 822. So holding the court said that “Increase or 
rnaintenar.ee of racial concentration is prima facie likely 
to lead to urban bliglit and is thus prima facie at variance 
with the national housing poliey.” 436 F.2d at 321. Clearly 
the federal government, to the extent it is in the business 
of granting housing and development funds to commun- 
ities, is in a central position to exert influence upon, or 
against, concentration of minonty groups in limited areas. 
As put in dictum by Mr. Justice Stewart in Jones v. Alfred 
H. Mager Co., 392 U.S. 409, 417 (1968), Title VIII at least 
is “a detailed housing law, applioable to a broad range of 
discriminatory practices nnd enforceabl’» by a complete 
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nrsenal of federal authority.” Here appellant* claim no 
influence was exerted; the housing law remained unen- 
forced. 

^ ® must not only be awaro of, we must be guided by 
the teaching of Trafficante v. Metropolitan Life Insurance 
Co., 409 U.S. 205, 2? 1 (1972), a case involving the question 
whether complaining tenants were vithin the class of per¬ 
sons expressly entitled to use under $810(n) of the Civil 
Rights Act of 1968, 42 U.S.C. §36l0(a), thnt in connection 
with fair housing litigation “the main generating force 
must be private suits . . and that “the reach of the pro- 
posed law was to replace the ghettos ‘by truly integrated 
and balanced living patterns’ [quoting Senator Mondale].” 
So, too, the Court has advised us that “C'ongress may enact 
statutes ereating legal rights, the invasion of whicli creates 
standing, even though no injury would exist without the 
statute.” Linda R. S. v. Richard D., 410 U.S. 614, 617 n.3 
(1973), citing Trafficante v. Metropolitan Life Insurance 
Co., 409 U.S. at 212 (White, J., concurring). The limita- 
ti°n on this is that there must be an “indieation that inva- 
sion of the statutory right had occurred or is likely to 
occur.” O’Shea v. Littleton, 414 U.S. 4S8, 494 n.2 (1974). 
Here the “statutory right” is to have programs and activ- 
ities “relating to housing and urban development” adminis- 
tered in furtherance of the fair housing policy. That right 
is invaded bv grants for sewer facilities or acquisition of 
recreation areas in urban communities whicli are not so 
administered. 

We are satisfied, then, that the first of the two prongs 
of the test of standing is met; appellants are arguably 
within the zone of interests protected by Titles VI and 
VIII. The inaction on the part of the federal agencies here 
may have created a breach of their affirmative duties under 
these Acts and these Acts were designed to protect people 
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such as these appellants who continue to live in ghettoized 
coinmunities in the New York City metropolitan area. Title 
VI protects e\ery person in the United States from dis- 
crimination in npplieable projects, and Title VIII seeks 
to ensure fair housing througbout the United States. 42 
U.S.C. $$ 2000d, 3008, nn. 1 und 2 supra. 

Have, however, the appellants demonstrated a nexus be- 
tween their injury (it is postulated in the opinion of the 
district court that “ghetto living conditions are a very 
real and very serious ‘injury’ ”) and the claim of oraission 
of federal civil rights enforcement with respect to the New 
Castle coramunity development grants! That is, is there 
asserted an “injury in fact” to these appellants! If we were 
to look, as the appellees and intervenor would have us 
look, solely toward New Castle’s housing and land-use pol- 
icies, we would have to answer in the negative, if for 
no other reason than that a recent decision of this court, 
Warth v. Seldin, 495 F.2d 1187 (2d Cir.), eert. granted, 
43 U.S.L.W. 3208 (U.S. Oct. 15, 1974), would require us 
to do so. u In this respect, appellants have no connection 
whatsoever with New Castle; there is no showing that they 
would even try to live in New Castle. 

But the gist of appellants’ complaint is the failure of 
HUD and BOR to implement Title VIII, the fair housing 
law, an act which was intended to change the functions of 
federal grant programs the history of which, as Senator 
Mondale’s quoted remarks suggest, reinforced existing, if 
not creatod new, patterns of racial segregation. 1 * In this 
instance appellants allege injury from appellees’ allocation 

11 Warth beid that "potential resident»” of a eommunity larked itandinp 
to eballenpe it» exclu»ionary zoning polieie». 

12 Sre Haar, rupra n.4 at 338 (mortgage in»urance and nid to highwa»» 
ai examples of -federal fund» . . . partly re*pon»ible for present re» 
idential «orio economie aegregation"); U.8. Comm'n on Cteil Rigbt», 
Equal Opportunity in Suburbia 43 (July 1974). 
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of funds to New Castle in violation of Titlcs VI and VIII 
which contributes to the perpetuutiun of appellunts liv¬ 
ing patterns in the New York City metropolitan area. 

Hcre, then, are ageneios with au nlhrinnlive «luty to en- 
courage fair housing. Allocation of grunts without assess- 
ing their impact on integration not only mny maintain the 
status quo of living patterns, resulting in injury to those 
who must continue to live in ghettos, hut may also increase 
the disparity between living styles hy supporiing “white 
enclaves” while diverting funds which otherwise wculd have 
been used to alleviate ghettoization. In l’nitcd States v. 
SCRAP, 412 U.S. 669 (1973), plaintiffs alleged that the 
Interstate Commerce Commission’s failure to suspend in- 
creased freight rates would discourage use of recycled 
products to the detriment of the environment which they 
enjoyed. Such oraission, they claimed, violnted the ICC’s 
duties under the National Environmental Policy Act of 
1969 (NEPA), 42 U.S.C. $ 4332(2) (C). The Court found 
those plaintiffs aggrieved within the nieaning of the Ad- 
ministrative Procedure Act (APA), 5 U.S.C. $702. Id. 
at 685. The Court also held that 

To deny standing to persons who are in fact injured 
simply because many others are also injured, would 
mean that the most injurious and widespread Govern¬ 
ment actions could be questioned by nohody. We can- 
not accept that conclusion. 

Id. at 688. As in SCRAP we have plaintiffs injured in 
fact bv administrative inaction. See Citizen* to Preserve 
Overton Park v. Volpe, 401 U.S. 402 (1971); Scenic Hud'ou 
Preservation Conference v. FPC, 354 F.2d 608 (2d Cir. 
1965), eert. denied, 384 U.S. 941 (1966). Cf. Scamcelï 
Laboratories, Ine. v. Shaffer, 424 F.2d 859 (D.f. C ir. 1970). 
This is sufficiënt to give plaintiffs standing to challenge nd- 
ministrntive violations of statutory duties. This case is 


* 
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distinguishable trom the recent Supreme Court cases so 
heavily relied upon in Judge Moore’s dissent, 1 * in which 
standing was denied to plaintiffs bringiug constitutional 
cballenges to statutes since they contain an underlying, if 
not articulated, minor premise tbat Congress cannot euact 
a statute conferring standing to bring a constitutional 
challenge. See Monaghan, Constitutional Adjudication: 
The Who and When, 82 Yale L.J. 1363,1380-83 (1973). But 
where Congress has created a duty, Congress can declare 
tbat anyone aggrieved can enforce tbe corrolary ngbt. 
Again, standing is conceptually broader where a stntutory 
duty has been violated than when prosecutorial or judicial 
discretion is cballenged, since there is no statute confer¬ 
ring review of such actions. 14 

So that our decision may be very clearly understood, 
we hold only that appellants have standing as to the fed- 
eral agencios to challenge the particular grants in ques- 
tion We do not do so on the basis that they have a suffi¬ 
ciënt connection with the eommunity to or for the benefit 
of which the grants are made. We do so purely and simply 
because one important method of enforeement of the con- 
gressional policv set forth in Title VIII is by the agen- 
eies’ administration of grants related either to housmg or 
urban development. The grants here involved, made to an 
urban communitv, or one that is satellite to a metropohtan 


O'gtn v. LittleUm. 414 U.S. 488 (1974); United State, v. Richard- 
«m, 42 O.8.L.W. 5076 (U.8. June 25. 1974) (eonstitution. 
act permitting CIA not to disclose alt its expenditures). Cf. 

TaZZ^U Ccmnutte, to Stop th* War. 42 U.S.L W. 50*8 (M. J»« 
25, 1974) (no stand.ng to challenge Congressmen » reserre statui as 
riolatire of the ineompatnbility clause). 

0‘Shea e. Littleton. 414 U.8. »8S d®74) (no standing to eh.lleng. 

bond setting, sentrnring and jury fee P"*"*e. « «»>•“« 0 J 42 ^ 

44 1981-83 1985); Linda R. S. v. Richard D-, 410 U.8 614 (1973) (no 
standing to eojpel prosecution of the f.ther of pl.inUff . illeg.timat. 
ehild for nonsupport). 
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arca of which appellant» are resident», are so related. 
United States v. SC RAP, supra; Trujjicaute v. . Metropol¬ 
itan Life Insurance Co., supra; Adams v. Richardson, supra. 

jly brethren are in nccord tlint the complaint ngninst 
Tri-State must be dismissed. In stating niy dissenting 
view, I note tliat whilc Tri-State is au interstate body, botli 
corporate and politic, serving as a cominou ageney of 
Connecticut, New Jersey nnd New York, ereated by com¬ 
pact,* 1 it has been designated as the arenwide clearing¬ 
house for review of applications for federal nid to assure 
conformance with regionnl comprehensive plans, a desig- 
nation which oecurs under Circular A-93, promulgated by 
the Office of Management and Budget, sec 38 Fed. Reg. 22S 
(1973), to implement the Demonstrntion Cities nnd Metro¬ 
politan Development Program Act, 42 U.S.C. $3334, and 
the Intergovernmental Cooperation Act, 42 U.S.C. $ 4231. 
The latter commands consideration of impact of the pro- 
posed program upon housing and huraan resources de¬ 
velopment. 42 U.S.C. $ 4231 (c). The A-93 Circular spe- 
cifically calls for comment on the “civil rights aspect of 
the project,” H 3(d), and “lt]he extent to which the project 
contributes to more balanced patterns of sottlement and 
delivery of services to all sectors of the nrea population, 
including minority groups.” Ü5(d). 

It is true that all that Tri-State allegedly did here was 
to say that the proposed grants hnd no “regional signi- 
ficance.” But it seems to me that appellant» are precisely 
those minority persons who are disadvnntaged by unbal- 
anced “patterns of settlement and delivery of services.” 


is 


Conn. Public Act., 1966, P A. 41; L*»» of N.J., 1965 c.12; La«» 
of NT., 1065, c.413. The Compact was amended in to expnnd 

Tri 8UU . role to embrac* re.pon.ibility for coo.prrteo.iv* planning 
for the compact repion, Ccon. Public Acte, 1971. P.A 450; Lawi of 
NJ., 1971, c.161; Law. of N.T., 1971, c.33.1. 
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Judgment reversed and reraanded as to James T. Lynn, 

the Department of Housing and Urban Development and 
the Bureau of Outdoor Reereation of the Department of 
the Interior; judgment affirmed as to appellee Tri-State 
Regional Planning Commission. 


Moore, Circuit Judge, dissenting: 

Essentially there is presented in this litigation the que?- 
tion of the extent to which, at the behest of the plaintififs, 
the judicial braneli of our eonstitutional government can 
override, or veto the exercise of, discretionary judgments 
made by the executive and legislative branches in comiec- 
tion with grants of federal funds made pursuant to the 
Community Facilities and Advance Land Acquisition Act, 
42 U.S.C. $3102 (1972) and the Outdoor Reereation Pro¬ 
grams Act, 1G U.S.C. $460 1 (19G3). Obviously an abstract 
answer cannot be given, as it were, in a vacuum. Hence 
the facts essential to a resolution of this controversy must 
be analyzed with great particularity. In short, who are the 
plaintiffs, what relief do they seek, what is the legal ba*is 
for their alleged grievance, who are the defendants, what 
wrongs have they allegcdly committed and finally wherein 
did the trial court commit error in the judgment appealed 
fromt 

The Plaintiffs 

Plaintiffs describe themselves as Black residents, respec- 
tively, of the Town of Peekskill, the City of Mount Vernon, 
the City of White Plains and the Town of Ossining, all in 
Westchester County, who (with the exception of the plain- 
tiff Evans) express a desire to live in the Town of New 
Castle, also in the same County, but profess inability to 
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do so because of New Castle’s allcgcd “discrlminatory 
land use pratices.” 1 

The Defendantb 

The defendants are James T. Lynn, as Secretary of the 
Department of Housing and Urban Devclopnient (HUD); 
Joseph D. Monticciolo, Acting Area Director of HUD (New 
York); S. William Green, Regional Administrator of HUD; 
HUD; Donglas Carroll, as Director of Tri-State Regional 
Planning Commission (Tri-State); Tri-State; Rogers C. B. 
Morton, as Secretary of the Department of the Interior 
(Interior); James A. Watt, as Director of the Bureau of 
Outdoor Recreation (BOR) of Interior; and Interior. 

The CompIéAINt 

The King-Greeley Sewer District Grant 

The complaint, in substance, al leges that New Castle in 
1969 determined to install in the Chappaqua section* of 
New Castle a sanitary sewer system. For this purpose it 
created the King-Greeley sewer district.’ New Castle there- 
after made an Application to HUD for federal financing 
of the project. 4 “HUD was specifically notified that black 
and Spanish-speaking persons and all other persons of low 
income would be denied the opportunity to benefit from 
Federal funding of the King-Greeley sewer project by vir- 
tue of the fact that New' Castle through its housing and 
zoning laws prevents the development of low and moderate 

1 PUintlff Brooks, Jr., merely wiahee to more to “eafe and eanitarr 
boniing in the Countj whieh he een afford." 

2 Hamlet of Chappaqua. 

3 King-Greeley waa orgaaiaed nader the New Tork Town Law (Mc 
Kinney 1»«6). 

4 The appUeation ia the name of "Kiag-Greeley Sanitary Sewer Dii- 
triet,” dated Jannary 9, 1971, waa enbmittod to HUD. 




income housing.” (Complaint, par. 21.) Nevertheless HUD 
granted $358,000 for the project. 

The emphasis of the complaint is on New Castle’s alleged 
housing, zoning and land use policies. Xeither Xew Castle 
nor King-Greeley were nained as defendants.* Plaintiffs 
seek indirectly to obtain their objective not by a frontal 
attack on Xew Castle on the theory of unconstitutional zon- 
ihg' but by an oblique attack on HUD for failing, in mak- 
ing the sewer grant, “to affirmatively promote fair and 
suitable housing irrespective of race, eolor, creed, or na- 
tional origin pursuant to 42 U.S.C. 3608(d) (5).” (Com¬ 
plaint, par. 36, First Cause of Action'; and that HUD by 
the grant did “assist and encourage Xew Castle in its 
practice of racial discrimination” and denying to plaintiffs 
“their right to participate in the receipt of Federal bene¬ 
fit*.” (Complaint, par. 37, Second Cause of Action.) 

Plaintiffs assert that they “are Black citizens suflfering 
from o lack of fair housing opportunity in the County in 
which they reside—’’ (Brief, p. 23) and attribute this suf- 

5 Their presence in the ca«e is as subsequent interrenors. 

8 King-Greeley hns no zoning authority or powera. In JVarth ▼. Srldin, 
495 F.2d HST (2<l Cir.), eert. granted, 43 Ü.8.L.W. 3208 (1974) 
(argued Mar. 17, 1875), -this court was faced with a direct (not 
oblique, as here) attack on the toning ordinanres of the town of Pen- 
field, a suburb of Rochester. There builders had heen denied the oprot- 
tunity to construct multi family housing in Penfield. The plaintiffs 
ciaimed that Penficlds zoning 'rdinanccs were ucconstitiitional becanse 
they barred low and middlr income persons, especially mrmbrrs of racial 
nainority groups, from residing in Penfield. After reviewing Baker ». 
Carr, 359 U.8. 186 (1962) ; At*oaatu>n of Data Frnceutng Servire 
Organiaationi, Ine. v. Camp, 397 U.8. 150 (1970); Flaet v. Cohen, 392 
U.8. 83 (1968); OShea V. Utt'eton, 414 U.8. 488 (1974); Barton■ v. 
Collim, 397 U.8. 159 (1970); Traglcante v. Metropolitan Life Intiir- 
ance Co., 409 U.8. 205 (1972); and otber cases, this court coneluded 
that to grant injunctive reliëf or to make a declarntion that soning 
was unconstitutional upon the fnets presented would be "too abstract, 
eonjectural and hypothetieal to cstal.Ush an Actiele III eaaa or eon- 
trorersy" (p. 1193) and aflirmed "on the gronnd that appellanta lack 
standing." (p. 1189). 


fering to the agencies vested by Congres* witli tbe power 
° bister and aliot the financial grants made available 
by Congres» i„ nlleging tliat “tbev [the agoncies] ljave 
neglected to administer the civil rights reqi.irements of the 
community de\elopment assistanee programs to promote 
an increased supply of integrated housing . . (Brief, p. 
23) and that “[t]lie housing and laml-use policies of Xew 
Castle are certainly an effective ineasure of the eitent to 
w c HUD and BOR have violated their independent civil 
nghts obligations.” (Brief, p. 25.) Plnintiffs would have 
the judiciary focus by means of tliis litigation on «the spe- 
ciflc and nationwide abdication by HUD and BOR of their 
statutory civil rights obligations, as reflected bv their fail- 
ure to engage in any meaningful civil rights review of the 
Xew Castle applications for federal community develop- 
ment grants.” (Brief, p. 25.) 


The Turner Suamp Grant 

In 1971 New Castle proposed to acquire some 35 acres 
of land consisting largely of a bog or marsh area. Xew 
Castle requested Federal aid for this Open Space and 
Recreation project. A review was made by the requisite 
agencies, Tn-State, Westchester’s Department of Planning 
and appropnate sub-regional planning agencies and munici- 
palities. Tri-State classified the project as «one of non- 
regiona! significance.” After an inspcction by an inspector 
of BOR who reported that the site («almost entirely marsh 
and bog”) seemer «to provide excellent wildlife habitat 
and the proposed impoundment sliould enhance this qual- 
ïty,” a grant (approximately one-half of the estimated cost 
of $11 o,000) was made by Interior. Tri-State characterized 
the area as « a highly suitable conservation aren for nse 
as a managed wildlife area, wliere a varied wildlife popu- 
lation already exists and needs only to be encouraged.” 
(Tri-State Appendix 11.) 
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The Pboceeoings Below 

On September 13, 1973, the defendnnts, tbo Secretnries 
of HUD and Interior and certain Dircctors of various divi- 
sions thereof moved to dismiss the complaint pursuant to 
Rules 12(b)(l) and (G), Fed. R.Civ.P. An affidavit of an 
Assistent United States Attorncy pointed to the alleged 
weakness of the complaint by stating that plaintiffs made 
no allegation therein that either the Sewer District or the 
Turner Swamp would be in any way discriminatory or 
would not serve all residents equally “black, or white, rich 
or poor.” 

On October 9, 1973 plaintiffs moved for a preliminary 
injunction enjoining HUD from disburaing any funds for 
the King-Greeley sewer district and Interior from dis- 
bursing funds for the acquisition of the Turner Swamp. 

The trial court, believing that it could not adequately 
pass upon the issues raised by both motions without a 
record showing what HUD and BOR had done prior to 
approving the grants, directed that the administrative files 
of each Department relating to the grants in question be 
made availabic to the plaintiffs and that the federal ad- 
ministration officials involved be produced for depositions. 

Accordingly, during November 1973 the depositions of 
S. William Green, Regional Administrator (HUD): Gerald 
V. Cruise, Program Manager (HUD); Susan Alem. Re¬ 
sources Development Officer (HUD); Robert E. Mendoxa. 
Metropolitan Development representative (HUD); Ber- 
nard C. Fagan, Outdoor Recreation Planner (BOR); and 
Maurice D. Arnold, Regional Director (BOR) were taken. 
Various exbibits were introduced. 

Prior to decision and by letter dated Marrit 9, 1974, 
New Castlc and King-Greelcy sought to intervene. The 
deposition of the plaintiff Evans was thereaftor taken. 
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On April 5, 1974, ïnnny of the key fnetual issues were 
resolved hy a Stipulntion of Faets eiitemi into (hy coun¬ 
sel) b\ the plaintiffs and New Castle (King-Greeley). The 
snbstancc of the stipulution was tliat none of the plain¬ 
tiffs had “looked for housing for himself or his farnily 
in tbc Town of New Castle”; tliat jio plaintifT or the 
town of his residencc had been deprivod of the federal 
funds granted as herein describod; (hut plaintiffs had no 
infonnation to holieve that non-residcnts of New Castle 
would be refused admission to the proposed i»ark (Turner 
Swamp) for any reason including race, creed, color or in- 
eome; that no claim is made tliat persons residing in the 
King-Greeley district will be deniod usc of the sewer 
for reasons of race, creed, color or income; and that 
there is no claim that the Turner Swamp area lias been 
utilized for low or moderate nmlti-family housing. 

Upon this stipulation and lengthy affidavits with exhi- 
bils attached, the deposition of the plaintifF Evans, New 
Castle and King-Greeley, joined the federal defendants’ 
motion to dismiss. 

Tri-State had also moved to dismiss pursuant to Rulc 
12 (b)(1), (2) and (6), an attorney affidavit aecompnnying 
the motion, stating that it was “upon grounds of sov- 
ereign immunity”. Tri-State had been formed pursuant 
to an Interstate Compact (New York, New Jersey and 
Connecticut) wherein in Article IV. sec. 3 it is deelared 
that “It [the Commission] shall enjoy the sovereign im- 
raunity of the party states and may not be sued in any 
court or tribunal whatsoever; . . 

The Opiwiow Below 

As a preamble, in effect, to the opinion, the court noted 
that the plaintiffs had been “accorded a wido opportunity 
to make a factual determination of the New Castle ap- 
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plications and the civil rights cnforeerr p. iar^A 
utilized by the federal defendants.” Eq ’iy ; ie defsa- 
dants “had an opportunity to elicit th" ,<onceic ~ 

the interest of the plaintiffs.” Tlie conrt eoceh.dcu 1 
the “legal issue of standing raised by the motion*, .0 
now cast in sharp relief against tliis well-developed fac- 
tual background.” 

The court then turned to the threshold and, in its opinion, 
decisive issue, i.e., “whether plaintiffs liave standing to 
bring this suit.” Standing was then tested by “the two- 
pronged test” namely, have the plaintiffs suffered or will 
they suffer an “injury in fact” and are they “within the 
zone of interests protected by the relevant statuie.” The 
court was also mindful of the necessity that “litigants 
maintain a personal stake in the outeome of the contro¬ 
versies they present.” DeFuuis v. Odeqaard, 416 U S 
324 (1974). 

From the proof submitted, the court concluded that 
Plaintiffs do not, and apparently cannot, allege that they 
will suffer any injury from the grants that have been made 
by the agencieswhich grants elearly insure that New 
Castle must not diseriminntorily administer the sewer or 
swamp projects. (See “Assurance of Compliance” of Hl*D 
and BOR). Aecordingly, the court denied plaintiffs’ mo- 
tion for an injunction and dismissed the complaint for 
lack of jurisdiction. 


I 

Before the motions were finally submitted to the court 
for deeision, they had acquired somewhat of a hybrid 
charactcr. The original govermnent defendants’ motion to 
dismiss pursuant to Rule 12(b)(l) and (C) Fed.R.Civ.P. 
was supported by a five-page affidavit setting forth facts. 
Plaintiffs’ motion for a preliminary injunction was hased 
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on two lengthy affidavits. Tri-Stato's mot ion was supportcd 
by an aiïidavit and New Castle—Iving-Grecley’s inotion by 
affidavits of 19 pages and 7 pages plus exhibita. The mo- 
tion to dismiss tlius assumcd the status ot' a mot ion for 
summa rj judgment wbieh in decision the court restricted 
to the issue of standing. Howevcr, only by this factual 
development was the court able to “cast [this issue] in 
sharp reliëf.’ For purposes of uppcllate review, “stand¬ 
ing may be assumed to be the sole issue to be deterinined 
in light of all the facts developed by the trial court in aid 
of such determination. 

II 

Prior to embarking upon a disenssion of how the Su¬ 
prème Court has defined, and granted or denied, jurisdic- 
tional standing, it would be well to capsulate the nature of 
this action in terms of plaintiffs’ objectives. First, the 
negative. They do not claim that they have been denied 
housing or land purchase in New Castle because of color. 
They do not seek to overturn the New Castle’s zoning 
ordinances as unconstitutional. They do not assert that 
the funds appropriated will deprive any low-cost housing 
project thereof. They do not claim that therc are any dis- 
criminatory features in the sewer and swamp grants. 

Affirmatively what they seek is to prevent HUD and 
BOR from using federal funds (1) for aid in constructing 
a sewer in a small densely populated section of the Town 
of New Castle where neither housing or zoning are in 
question because the area is already well built up on 
quarter and half acre plots’ which area is badly in 

7 Tri State Appendix 4. "The «ree ie ai moet entirely dereloped with 
exietin^ reeidentiel and buaioeie uaei . . . Uie eitabliahmeot of eewera 
in the King-Greeley 8ewer Distrirt area will not alter, or offer the 
opportunity to alter, tKe range of deneitioa proposed for ri-eidentia! 
development, einee the area ia already anbetantially developed with 









of sewers for reasons of hoalth;* and (2) froru acquiring 
a swamp to protect the environme^ptul quality of the area 
by preserving open spaces for a wildlife sanctuary and 
for eduactionai purposes, the very goal and concern of so 
ïuuch of our current legislation. 

Another pertinent inquiry at this stage is: what would 
be the result of success for plaintiffs in this litigationï 
Primarily it would be to prevent their fellow-citizens who 
are as much in need of sewers as tliey claim to be in need 
of housing from having sanitary sewers and a wildlife 
sanctuary or park, thUs preserving fast-shrinking open 
spaces. But a far more dangerous result would be the 
establishment of a principle that the judgment and discre- 
tion exercised by the executive and legislntive branches of 
govermnent can be examined and questioned (or even over- 
turned) by any citizen, aided by the judiciary. to determine 
whetber the decision (such as ITFD’s and BOR’s here) was 
to their liking. In short, all administrative agencies will 
have to makc their decisions with the knowledge that Big 
Brothcr* in the guise of a private attorney-general is peer¬ 
ing over their respective administrative shoulders. 

In sum, plaintiffs, in a suit challenging only a scwer and 
a park, seek by an oblique coercive proceeding to have this 
court, in effect, direct HUD to provide more housing 
throughout the nation. This conclusion is wcll-illustrated 


single-family homes that ar» of good quality and have a considerable 
period of useful lif» remainillg.•• Letter, Decemt>er 28, 1971, Commis 
aiooer of Westchester County Department of Planning to New Caetle 
Town Engineer. Tri State Appendix 29. 

8 "[T]he extension of leweri into the aerviee area will greatly improre 
the enrironmental and public health aspect» of thia central area of your 
town . . . [and is ac] improrement of the highest priority, and one 
whieh should receive every favorable eonaideration for Federal aid.'' 

9 G. Orwell, 1984, written in 1949 aa a fantaay. Now with only nine 
yeara remaining to stare o ff the propheey, the date is becoming daager 
oualy close. 
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by tlicir argument tliat “tlie laek <>f federal administrative 
pressure on New C'astle to eucnurugu fair housing oppor- 
tonity within its borders tbrough loral housing and com- 
munit\ dcvelopment policy direct |y ;uid materially con- 
tributes to growing patterns of racinl segrogation in 
Westchester County.” (Applt’s Brief, p. [V.)). 

In fairness to IIUD and BOR they are entitled to have 
set forth what they did before making the grants in ques- 
tion. No claim is made that any project discrimination 
ezists as to the King-Greeley or Turner Swamp projects. 
Title VI, 42 U.S.C. 2000 d. HUD also attempted to follow 
the requirements of Title VIII, 42 U.S.C. 3601 et seq., 
albeit the loss of the original rating sheet required recon- 
struction and there were diflferences of opininn within the 
Department. Furthermore, the sewer project h.ad been 
approved by the appropriate County and State depart- 
ments. Likewise, as to the Turner Swamp, Interior 
through BOR and the State Liaison Officer had rated the 
project as qualified for a grant. 

m 

The guiding principles of law applicable to the proper 
decision here are to be found in the Supreme Court’s re¬ 
cent decision in O’Shea v. Littleton, 414 U.S. 488 (1974). 
There, as here, an injunction was sought on the basis that 
the defendants “have engaged in and continue to engage 
in, a pattern or practice of conduct . . . all of which has 
deprived and continues to deprive plaintiffs of their con- 
stitutional rights. The Supreme Court gave a most cx- 
plicit statement as to the essentinls for “standing” stating: 

“Plaintiffs in the federal courts ‘must allege somo 
threatened or actual injury resulting froni somo puta- 
tively illegal action before a federal court may as- 
sume jurisdiction.’ . . . There must be a ‘personnl 
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stake in the outcome’ snelt as to ‘assnre that concrete 
adverseness which sharpens the presentatiou of issues 
upon which the court so largely depends for illuraina- 
tion of difficult constihitional question.’ . . . Xor is 
the principle different where statutory issues are 
raised. . . . Abstract injury is not enough. It must be 
alleged that the plaintiff ’lias sustained or is imme- 
diately in danger of sustaining some direct injury’ as 
the result of some ehallenged statute or official con- 
duct. . . . The injury or threat of injury must be both 
‘real and immediate,’ not ‘conjectural’ or ‘hypothet- 
ical.”* (p. 493-94) (citations omitted) 

Within the year the Supreme Court has again reaffirmed 
its views as to standing in United States v. Richardson, 
418 U.S. 1(56 and Schle.singer v. Reservists to Stop the War, 
418 U.S. 208 (hoth decided June 25, 1974). In these recent 
decisions the Court expressed its opinion as to the effect 
of its former (although also recent) decisions defining 
standing. Since these former decisions are heavily relied 
upon by the majority, an analysis of the June 25, 1974 
decisions and some of the preceding decisions should suffice 
to demonstrate that the majority opinion cannot be reeon- 
ciled with them. 

In Schbsinper the Court “recognized the continued vi- 
tnlity” of Kt parte Lévitt, 302 U.S. G33 (1937) (p. 220), 
and reaffirmed that decision, holding that there niU't be 
a concrete injury “actual or threatened”, namely, “ n par- 
ticular injury caused by the action ehallenged as unlawful” 
—in short, a “particular injury” and a “personal stake.” 
This concrete injury “is especially important when the 
relief sought produces n confrontation with one of the co- 
ordinate branches of the Government;” and “the relief 
sought wou ld, in practical effect, bring about conflict with 
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two coordinate branches.” (p. 222) Wliat the plaintiffs 
seek to achieve here would indeed “distort the role of the 
Judiciary in its relntionship to the Kxerutive and I.egisla- 
ture and open the Judiciary to nn urguahlo charge f,t pro- 
viding ‘government by injunction.’ *’ (p. 222). In holding 
that there was no Citizen standing in Sehtrsinger, the Co:irt 
noted the restrictive nature of Assnciuliou of Data Process¬ 
ing Service Organizations v. Camp, 397 l'.S. 1Ó0 (1970) 
(“private competitive injury”), and United States v. 
SC RAP, 412 U.S. 669 (1973) (“individual enjoyment of 
certain natural resources impaired”). 

In Richardson, the Court observed tliat there is a modern 
tendency to call upon the courts to solvc all problems of 
society but adhered to the “personal stakc” requirement, 
stating: 

“As our society has become more complex, our num- 
bers more vast, our lives more vu ried, and our re¬ 
sources more strained, citizens increasingly request 
the intervention of the courts on a greater vnriety of 
issues than in any period of our natioual development. 
The acceptance of new categories of judiciully cog- 
nizable injury has not eliminated the hasic principle 
that to invoke judicial power the clnimnnt must have 
a ‘personal stake in the outcome,’ ... in short, some- 
thing more than ‘generalized grievnnees,’ . . .*» (p. 
179-80) (citations omitted). 

The concern of Mr. Justice Powell regarding “the expan- 
sion of judicial power” should well be a worry here. In 
his concurrenee he wrote: 

“Relaxation of standing requirements is direetly re- 
lated to the expansion of judicial power. It seems to 
me inescapable that allowing an unrestricted tnxpaycr 
or citizen standing would significantly alter the allo- 
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«r,, T at ““ “ ati0 “‘ level ' with a shift 
•W*y from a democratie form of gocernmeat. I also 

believe thnt repeatod and hend-on confrontatie.., be. 

C " th ' '! f '-‘emired brauch [the judiciarv] and the 
representative branehes of government vil! not, i„ he 

l"med": 1 '° either " (p ' I88 > ffóotnote 

It woold he in the Justiee'e opinion, as it is in mine 
highly inconsistent “if , demoeracy vvere to pern.it ge„ 
«ral overs.ght of the elected branehes of government b v 
« nonrepresentative, and in l.rge measure inIZed i„ 
d.c,.l branch.” ,p. 188) (fo„,„„ tc omi ,,ed) 

re me: fcd ® ral ••rpayer or Citizen suits would create 
remarkably illogica] system of judicia! supereision of 
theMordmate branches of the Federal Government.” (p. 

“re'coÜÏsVrrti M r JUS,i " POm " «Kt 

recourse to the federal courts fwhere the n 

ernment has allegedly been unresponsive to recognize neeTs 
senous Jnequities in our society] has attained en 
precedented pop„,ari,y in recent dic.dI, Th ose cour”, 

(7Ml )'Vufh a Y mai ° r inStromen ' of eocial reform." 

tp. ïyi). But he observed “how often v_.„ 
ocally the Court [the Supreme Court, ha' ^reTdT, 

“rum for t th°c ff0, '‘ S |V On '' ert >““'*«7 ™ l0 a " “P*° 
forum for the resolut.on of politica! or ideolo-ical dis 

fp 192 ) Perf ° r " ,ancc °f government.” (citing cases) 

In Siërra Club v. Morton, 405 U.S 727 (1979) 

Siërra Cuh. tvhose memher, are interesteden P r ^ 
wood auds snd tcildlifo, in contrast to the destruetioT"? 
forests and the construction of broad concrete hightvav, 
sought ,o enjoin the building of . vast resort and am'Ie 
ment Cn,er ' '"o'oding roadirays, in ,he Mineral Kng 
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^ alley in Cnlitoruiu. The Di>trict Court had grnulcd au 
Lnjunction but the Court of Appeals reversed stating among 
othor things that “Wc do not boliovo snob club concern 
without a sbowing of more direct interest can eoin-tituto 
standing in the legal sense sufficiënt to challengc tho cx- 
ercise of ïesponsibilities on behulf of all the citizens bv 
two cabinet level officials of the govomment acting under 
Congressional and Constitutional Anthoritv.” 433 F.2d 
24, 30 (9th Cir. 1970). 

The Supreme Court affirmed the Court of Appeals, writ- 
ing with particular pertinence to the litigation bcfore 
us, at page 732: “Whero, howevcr, Congress has author- 
ized public officials to perform certnin functions necord- 
ing to law, and has provide/rl by statnte for judicia 1 review 
of those actions under certain circumstances, tbc inquiry 
as to standing must begin witli a detennination of wbether 
tho statute in question authorizes review at the behest of 
the plaintiff.” 

Congress in the Civil Rights Act of 1964, 42 U.S.C. 
$2000 d (Title VI) clearly evidenced its intention to limit 
the question of discrimination to the pariiculnr program 
in issue. See 42 U.S.C. $2000 d-1. As previously men- 
tioned, no discrimination is claimed in either program 
here, and thus Title VI cannot support th* 1 standing of 
these plaintiffs. Nor is the Civil Rights Act of 196S nny 
more applicable. Congress clearly stated its intont: “It 
is the policy of the United States to provide, within con¬ 
stitutional limitations, for fair housing tbroughout tho 
United States. 42 U.S.C. $3601. 

The Court in Siërra Club continues with the principle 
that: The “injury in fact” test requires more than an 
injury to a cognizable interest. “It requires that tho party 
seeking review he himself among the injured.” (p. 735). 
The Court would deny standing to those “individuals who 
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seek to do no more than vir.dieate their own value prefer- 
ences llirough tbc judicia! procoss.” 

The consequ»nees of any otlier result were pointed out 
as follows: “And if any gronp with a bona fide ‘special 
interest’ could initiate such litigation, it is difficnlt to per- 
ceive why an individu»! citizen with the same bona fide 
special interest would not also be entitled to do <s 0 ” ( p 
739^0). 

In United States v. SCRAP, supra, the Court was denling 
“simply with the pleadings in which appellees alleged a 
specific and perceptible liarm that distinguished them from 
otber citizens who bad not used tlie natural resources that 
were claimed to be affected(p. C89) (footnote omitted). 
The Court could not “say on these pleading 3 ” that injury 
in fact could not be proven. 

But in Laird v. Tatum, 408 U.S. 1 (1972), the respon- 
dents’ claim “simply stated, is that they disagree with 
the judgments of the Executive Branch. . . (p. 13). On 

this subject the Court noted that: “Carried to its logical 
end, this approach would have the federal courts as virtu- 
ally continuing monitors of the wisdom and soundness of 
Executive action; . . (p. 15). Accordingly the Court 

reversed a Court of Appeals decision which had reversed 
the District Court’s denial of an injunction and dismissal 
of the oomplaint. 

IV 

The Majohity Opisiok 

Court decisions should be made with an eye to, and with 
due regard to, the practical consequences thereof. The con- 
sequences of the majority’s decision are that the residents 
of the Hamlet of Cbappaqua will not have their mucli- 
needed sewer or park. And this, by court decrce instigated 
by a group of plaintiffs who have no interest whatsoever 
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in a King-Greeley sewer or a Tumor Swamp park, neitlier 
of which projocts admittcdly lias nny diseriminntory fea¬ 
tures. ILe majority states that “liere, tiicu, are ugencies 
with an affirmative duty to encourage fair housing.” How- 
ever, “fair housing” is not an issuo in tliis oase (if “case” 
it be). To say that plaintiffs’ riglit to adequate housing 
* * 8 invaded by grants for sewer fucilities or ncquisition of 
recreation areas in urban communities which are not so 
administered” is a most illogical non sequitur. Equally 
illogical is it to say that the allocation of funds to New 
Castle “contributes to the perpetuation of rplaintiffs’] liv¬ 
ing patterns in the New York metropolitan area.” $338,000 
and $57,500 would scarcely suffice for a low-cost housing 
project. 

Admitting that plaintiffs do not hftve “a sufficiënt con- 
nection with the community to or for the benefit of which 
the grants are made”, the majority believes that it can 
exert court coercion upon HUD and Interior as well as 
Tri-State “because one important method of enforcement 
of the congressional policy set forth in Titlc VIII is by the 
agencies’ administration of grants related either to hous¬ 
ing or urban development.” They then find that the grants 
“are so related.” 

V 

Tri-State 

Tri-State is not a federal agency. It has made its own 
independent appraisal of the King-Greeley sewer and 
Turner Swamp projects as of “non-regional significnnee.” 
Accordingly, review of the projects was referred to the 
Westchester County Department of Planning. It scarcely 
befits the role of the federal judiciary to overrule and 
supersede the judgment of Tri-State in evaluating whether 
a sewer in a minute area of a town and a small wildlife 
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park aro of sufficiënt irM c011ceni a8 , 0 cn|| ^ ^g^ 
OU aiu reaction. I fiud „o error LD j U( j g(S p ü p acl£ , 8 
m ““ of lhe oomplaint against Tri-Stafé. 

VI 

In conclusion I cannot rcconcile tbe majority's holding 
, ? “ pra " e C'ourl’s decisions in Siërra Club, O'Sliea 

pX; “f »" «f which anpport Jndge' 

Pollacks dental of a prelitnin.ry injnnction and dismist 
of tbe coruplamt. Accordinirlv I ƒ ,, sal 

Judge Pollack’8 order. *** W0U,d affirm 


Ourfein, Circwt Judge, concurring and dissenting: 

t haVrr"* r °' h ' r °” teS ' lhou * ht ™ opinion holding 
HÜD and BOR , " f*"?"* rMpeCt O^-ianta 

ever to e.»M S '.” dtl SOme words «f '«"«on, how. 

ov«r, to explain my posilton. I believe that Jodge Pollark's 

deo aton wa. baaod on . pr.gnt.tic view ,hat the c.,e tsc |f 
h» relief against the grant of Wer a | 

o^wheeu, 2SS 

ould like to make ray ™ position oven clearer 

* "“"'f n °', h0ld ‘ hat Uw P'»i»iiffa neressarilv have 
stand,ng „ soek .njunetive relief against ,he Secrel.rv „f 

psss 

«ubject to judicia! review ,„ d . if S o, at whos. inatance . 
matter we need not dooide if we sitnply reverse the som 
mary judgment. I , VO uld hold cmly that the plaintiff, are 
adversely alfected or aggrieved hy agency .«ion "dtün 
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the nieaning of a relevant stntute” ui.der tbc Administra- 
tive Procedure Act, Section 5, U.S.C. § 702, to raise the 
question of whether tho Seeretary lias failed to inake the 
mquines impüed from hia affirmative duty «to administer 
the programs and activities rclating to housing and urban 
ucvelopnient in a marnier affirinativcly to further the 
policies of this subchapter” Pub. L. 90-234, Title VIII 
§808(1) (5), April 11, 1968, 42 U.S.C. $ 3608(d) (5), with¬ 
out any consideration of the merits of the lawsuit. See 
United States v. SCRAP, 412 U.S. 669 (1973). 

In i968 Congress passed the ‘‘Fair Housing” Act pro- 
hibitmg discrimination in the sale or rental of housing. 
Cml 'tights Act of April 11, 1968, Pub. L. 90-284, Title 
VIII §801, 42 U.S.C. §3601. It contains the general af¬ 
firmative duty provision noted. 42 U.S.C. §3608(d)(5). 

The Supreme Court hns not yet determined whether the 
affirmative duty goes beyond enforcement of the sale and 
rental provisions of the Fair Housing Act. Nor has it de- 
cided whether, in the absence of hearing and notice pro¬ 
visions like those contained in the Civil Rights Act of 1964 
Congress intended that the federal courts should review 
niTD’s policies in relation to grants under the Housing and 
Urban Development Act of 1965, with the power to issue 
mjunctions against federal assistance to non-pinpointed 
programs which are not, in themselves, discriminatory. 

I think that, in cenforraity with our national policy to 
ehminnte the disgrace of racial discrimination, the plain- 
tifTs should be hcard to test whether HUD has done its 
duty in the premises. Data Processing Organization, Ine. 

v. Camp, 397 U.S. 150 supports the result, as does SCRAP, 
supra. 

Although the question is close, minority peoplc fairiy 
near the geographical area involved may be dcemed “ag- 
grieved” by agency inaction, at least in the general way 
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that the environmentalist lnw students we re injured by 
the inactiou ot the Interstate Commerce Commission in 
United States v. SCRAP, svpra, or the class of black stu- 
dents in Adonis v. Richardson, 4S0 F.2d 1139, 1162 (D.C. 
Cir. 1973). The failure of the Executive Brancli to enforce 
a stntutory duty imposed on it may cause injury in fact 
to the class affected, even tliougb, as Judge Oakes statos, 
“no injury would exist without the statute.” Linda RS 
v. Richard D., 410 U.S. 614, 617 n.3 (1973). That does not 
mean, to be sure, that they ean compel judicial review. In 
that sense, as Judge Oakes reeognizes, standing and judi¬ 
cial review are discrete issues. 

In cases raising issues of discrimination, as well as 
environmental considerations, all that conferring stand¬ 
ing nnder the Administrative Procedure Act does is to 
let nn Article III “case or controversy” be heard with the 
sharp e.dversity re«iuired. See SCRAP, supra. 

Tm- courts must still determine tbc extent, if anv, of 
pennissible federal coercion by the withholding of fedèral 
nssistance. Cf. Adnms v. Richardson, supra. Th«t is wbv 
it is proper to nllow standing to these plainfiffs so that 
they may raise, in a judicial context, what the obligotions 
of Hl D are and whether HUD has met them. We sliould 
be liberal in granting stnnding where the challenge is to 
alleged administrative failure to act in the face of an al- 
lege 1 statutory duty, particularly in a civil rights case. 
As Judge Oakes notes, that is the meaning of tyited States 
v. SCRAP, supra. Cf. Shannon v. HUD, 43C F.2d 809 (3 
Oir. 1970). In my view, a persen may be an “aggrieved per- 
son” within the mcaning of the Administrative Procedure 
Act, 5 L.S.C. § <02, to remedy administrative incction with¬ 
out necessanly having standing for other relief. He may 
be aggrieved by lIUD’s failure to perfortn its statutory 
duty of inquiry, which is for his class benefit. He may not 
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have been injured in fnct sufficiëntly to roeree the execu- 
tive ageney to withhold funds. 

On the standing to sue Tri-State I respectfully disagree 
with iny hrother Oakcs. There must be «ome Imlunoing of 
interest. To allow every denial of area significance to be 
reviewed by the courts, particulnrly at the instance of 
persons as remote from area considerations as these plain- 
tiffs are, would simply invite a plethora of suits with a 
grave question of the ultimate judicial competence to solee 
them. Whether a sewer pipe in a town is a concern of a 
large area need not be litigated in the context of racial 
discrimination. It is better to dismiss the complaint against 
Tri-State now, as Jüdge Pollack did. In that respect I 
agree with Judge Moore though for somewhat different 
reasons. 

Lastly, I must disassociate myself from my brother 
Moore’s statement that the issue is “the question of the 
extent to which, at the behest of the plaintiffs, the judicial 
branch of our constitutional government can override, or 
veto the exercise of discretionary judgments made by the 
executive and legislative branches in connection with grants 
of federal funds made pnrsuant to the Community Facil- 
ities and Advance Land Acquisition Act, 42 U.S.C. § 3102 
(1972) and the Outdoor Recreation Programs Act, 16 
U.S.C. §4601 (1963).” When Congress hr.posed on the 
Secretary of HUD the affirmative duty to administer all 
“programs and activities relating to liousing and urban 
development in a manner affirmatively to further the pol- 
icies of this subehapter” 42 U.S.C. § 3608(d) (5) it did not 
meun that hUD could disregard that mandate “in its dis- 
cretion.” In fact, HUD has adopted procedures to deter- 
mine local racial policies in the case of the N T ew Cnstle 
grant. 





V 







The case may well be a close case, bat it is nol out of 
he Klamstream of court review of agency inaction i„ the 
ace of a statutory duty. Wben Congress says federal 
funds shall not be used if certain' conditioas exist, the 
eourts are often not without jurisdictiën to review. The 
majonty opinton does not mean that New Castle shall not 
have >ts sewer. If that should be the end result of the 
judtctal proces, it will be only because Congress. not the 
eourts, determmed the national poliey against the pnrtic- 

ular use of federal funds, which the eourts were required 
to respect. * 
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